IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON
LARRY FLOYD, JR
Pl aintiff,
V. NO. 4: 92CV270-S
FRED CHI LDS, et al.

Def endant s.

OPI NI ON

This cause is before the court on plaintiff's notion for
partial sunmary judgnent against Terry Wnters, Ryan Graves, Donal d
Radf ord, Bobby Jolly, David Johns, Roger Little, and Porter
W | ki nson. The basis of plaintiff's notion is the doctrine of
col | ateral estoppel, invoked in this instance because each of these
defendants either pled guilty to or was convicted of various
federal crimnal charges arising from the beating of plaintiff
after his recapture. Two defendants--Wnters and Graves--are in
default, having failed to answer or otherwi se to plead; they wll
not be di scussed further. Three of the defendants--Radford, Johns,
and Jolly--have not responded to the instant notion while the
remaining two defendants--Little and W]Ikinson--have filed
identical responses (wth no supporting nenoranda). In those
docunents, these latter two defendants maintain, wthout argunent
or explanation, (1) that this action is barred by three different

state statutes of Ilimtations, (2) that +the court |[|acks



jurisdiction to entertain a private cause of action under 8 1983,
and (3) that collateral estoppel is inapplicable since the instant
parties and issues are not the sane as in the crimnal case, no
privity exists between plaintiff and the United States, and "no
allegation or showng" has been made that either Little or
W ki nson "damaged or injured the Plaintiff to any conpensable
degree. "

Before the court begins its discussion, a recitation of the
pertinent course of events in the crimnal case is necessary:

(1) Defendant Donald Radford pled guilty to a one-count
information that he "did wllfully aid and abet
conceal ment of the assaults on inmate Larry Floyd...by
failing to include the assaults in his official After-
Action Escape Report, and did thereby deprive" plaintiff
of his Eighth Amendnent rights in violation of 18 U S. C
88 2 and 242.

(2) Defendant David Johns was convicted of influencing
and inpeding the due admnistration of justice by
attenpting to influence agrand jury witness in violation
of 18 U . S.C. § 1503.

(3) Defendant Bobby Jolly pled guilty to a one-count
information that he aided and abetted the violation of
plaintiff's E ghth Anmendnent rights by "wllfully
kick[ing]" himin violation of 18 U S.C. 88 2 and 242.

(4) Def endant Porter W I kinson pled guilty to a one-
count information that he ai ded and abetted the viol ation
of plaintiff's Ei ghth Amendnent rights by "willfully
assault[ing]”" him "in the face, resulting in bodily
injury..." in violation of 18 U S.C. 88 2 and 242.

(5) Defendant Roger Little pled guilty to Count One of
the indictnent that he "did wllfully assault, by
ki cking, inmate Larry Floyd, who was restrained and not
resisting and not a threat to anyone, resulting in bodily
injury...including physical pain, and did thereby



wWillfully deprive" plaintiff of his Ei ghth Amendnent
rights in violation of 18 U S.C. § 242.

DI SCUSSI ON
l.

The court begins with the responses of Little and WI ki nson,
whi ch, as noted, do nothing nore than outline their positions.
Al t hough the court suspects the basis upon which these defendants
i nvoke the statutes of limtations defense (having recently dealt
with a relation back question in this case), the court will not
fashion their argunment for them As to the contention that this
court lacks jurisdictionto entertain this action, the court would
direct the attention of these defendants to 28 U. S.C. § 1331, which
grants this court original jurisdiction over "all civil actions
arising under the Constitution, laws, or treaties of the United
States." Section 1983 clearly falls within this jurisdictiona
grant.

Turning finally to the i ssue of coll ateral estoppel, the court
believes that as they relate to Little and WI kinson, all three
factors undergirding coll ateral estoppel are present; that is,

(1) the issues to be precluded are identical to the ones

involved in the prior |litigation involving these

def endant s;

(2) the issues were actually litigated and determ ned

adversely to these defendants in the prior litigation;

and

(3) the determ nation of those i ssues was a critical and
necessary part of the judgnents in the prior litigation.



Saucier v. United States Fidelity and Guaranty Co., 765 F. Supp.

334, 337 (S.D. Mss. 1991). Furthernore, the effects of coll ateral
estoppel are not dimnished by the fact that the crimnal
convictions of Little and WIkinson were brought about by guilty

pleas. United States v. Shaw, 725 F. Supp. 896, 898 (S.D. M ss.

1989) . Under these circunstances, Little and WIkinson are
collaterally estopped from arguing that they did not willfully
assault plaintiff, thereby causing himinjury in violation of his
Ei ght h Anendnent rights. Plaintiff's notion for partial summary
j udgnment on Counts One (Ei ghth Anendnent viol ation) and Four (state
| aw assault and battery) is therefore granted as to Little and
W | ki nson.

As to the remaining three defendants involved in the instant
noti on--Radford, Johns, and Jolly--the court begins wth the
foll ow ng proposition: although this court cannot grant sunmary
j udgnent by default, i.e., sinply because there is no oppositionto

the npotion, H bernia National Bank v. Admnistracion Central

Soci edad Anonima, 776 F.2d 1277, 1279 (5th Cr. 1985), it may

accept as undisputed the novant's version of the facts and grant

the notion where the novant has nade a prim facie showing of his

entitlement to summary judgnent. Eversley v. Mdank Dallas, 843
F.2d 172, 174 (5th Cr. 1988).
Turning to Jolly first, the court believes that plaintiff has

made a prima facie showng of his entitlenent to partial summary



j udgnment on Counts One and Four based on col |l ateral estoppel. Like
Little and WIkinson, Jolly pled guilty to willfully depriving
plaintiff of his Ei ghth Anmendnent rights by kicking him In that
situation, Jolly is collaterally estopped from argui ng ot herw se.

As to Radford, the court believes that he |likewse is
collaterally estopped from arguing that he did not willfully aid
and abet the conceal nent of the assault. The same applies to
Johns, who was convicted of attenpting to influence a grand jury
w tness, thereby i npeding the due adm ni stration of justice. These
findings do not, however, entitle plaintiff to partial summary
judgnent as to Count Three, the conspiracy count. The court has
uncovered no authority for the proposition that participationin a
cover-up wthout some kind of collateral consequence, such as
deni al of due process or access to the courts, can formthe basis

of a constitutional violation. See, e.qg., Sanders v. English, 950

F.2d 1152, 1163 (5th Cr. 1992) (deliberately concealing or failing
to di scl ose excul patory evidence resulting in malicious prosecution

vi ol ates due process); Landrigan v. Cty of Warwi ck, 628 F. 2d 736,

744-45 (1st Cr. 1980) (nere filing of false police reports, "by
t henmsel ves and without nore," did not create 8 1983 cause of
action). | ndeed, plaintiff seens to acknow edge this
interpretation of the |aw and has fine-tuned his argunent so as to
include the "acts and om ssions of the defendants in connection

with a cover-up [as part of the] overt acts of the conspiracy to



assault Floyd." Plaintiff may be able to nmake that show ng at
trial; however, the court is not willing at this stage to nake that
| eap. Therefore, although Radford and Johns are collaterally
estopped from arguing that they did not participate in the after
assault cover-up, plaintiff is not entitled to partial sunmary

j udgnent agai nst either Radford or Johns on Count Three.

An appropriate order shall issue.
Thi s day of May, 1996.
CH EF JUDGE



